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AHHOTALUA

B HacTosel ctaThe n3y4aercs NpeablCTOpUs BOSHUKHOBEHHS HHBECTULIMOHHBIX OTHOILIEHUN
MEXJy TOCyIapcTBOM M MHBECTOpPOM. bojee Toro, paccMaTpuBarOTCS U HM3y4aroTcs
periIaMeHTHPYIOIMEe B3aUMOOTHOIIEHUSI MEXAY I'OCYyJapCTBOM M HMHBECTOPOM JIOKYMEHTHI.
N3ygaroTcss MeToabl M BUABI AIBTEPHATUBHOIO PAa3pEUICHMs CIIOPOB MEXIYy MHBECTOPOM U
rocy1apCTBOM, 3BOOLMOHHOE pa3Butue ot IBA x ICSID.

KutroueBble cii0Ba: MHBECTULIMH, MHBECTHIIMOHHBIE CIOPHI, aJbTEPHATUBHOE pa3pellieHHe
MHBECTULIMOHHBIX CIIOPOB, MeXTyHapoiHas TOproBasi OpraHu3alysi, IOCPEIHUIECTBO MEXKITY
roCyJapCTBOM U HHBECTOPOM.

Annotation
This article examines the background of the emergence of investment relations between the
state and the investor. Moreover, the documents regulating the relationship between the state
and the investor are being considered and studied. The methods and types of alternative dispute
resolution between the investor and the state, the evolutionary development from IBA to ICSID
are studied.

Keywords: investments, investment disputes, alternative settlement of investment disputes,
International Trade Organization, mediation between the state and the investor.

BBeaenue

HNuBecTnny 1 MHBECTUIIMOHHAS JIESITEIBHOCTD, HA MPOTSHKEHUH BCEM MCTOPUM KalMUTaIUu3Ma
MEePBOCTENEHHO BBIIBUTANM (YHKIMIO 4YaCcTHOro Ou3Heca, ogHako B TeueHue 20-ro Beka
MPAaBUTEIBCTBA CTPAH C IJIAHOBOW SKOHOMMKOW M Pa3BUBAIOLIMECS CTPAHbI CTajld BAKHBIMU
WHBECTOPaMHU.

210 30'X TOI0B pacqum BCJIINCH K TOMy, qTo0 HpOHeHTHaSI CTaBKa OKa3bIBACT CUJIbHOC BJIUSHHUC
Ha MHBECTHUIIMH, IPU TOM, YTO YPOBEHb MHBECTULIUHN, BEPOSTHO, OYJET PACTH B MEPY CHUKECHHUS
NpPOUEHTHOM cTaBKM. C TOro BpPEMEHU OHMIMPUYECKOE HCCIEIOBAHME TOKA3ajl0, 4YTO
MHBECTUPOBaHNE B OM3HEC B MEHBIIIEH CTETIEHH pearupyeT Ha MPOLIEHTHbIE CTaBKHU U B OOJIbIIEH
CTEeTIeHH 00yCIaBIMBAIOTCS 0XKHIaHUSIMU OM3HECMEHOB OTHOCUTEIBHO MPEACTOSIIETO CIIpoca U
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NpUOBLIM, W3MEHEHHH TEXHMYECKOrO XapakTepa B METO/AaX IPOM3BOJCTBA M OXKHIAEMBIX

OTHOCHUTCIIBHBIX 3aTpaT Ha pa6oqy}o CUIly U KaHI/ITa.]'Il.

C romamMu corjameHue KOHIIECCHOHHOIO XapakTepa IpeKpaTHid ObITb HOPMOH B
WHBECTULIMOHHOM Cpelie, UM 3aMEHOH IMOCIY>KWIN COIJIAIIEHUS O pasliene NPORyKIHH. DTH
COIJIAIIEHUS OTPaXKar0T U3MEHEHHE COOTHOIIECHUS CUJI, TPOU3O0ILIEAIee B paMKaX NHBECTULM,
0c00EHHO B HEPTSIHYIO MPOMBINUIEHHOCTh. MIHI0HE3Us Obli1a MMOHEPOM B 00J1aCTH pa3paboTKU
HOBBIX MEXaHU3MOB JJIsi HE(PTAHOW NPOMBIIUIEHHOCTH. TakoMmy CABHUTY CHocoOCTBOBaja
(GopMyIHpOBKa AOKTPHH MEXAYHAPOJHOTO TIpaBa, TAKMX KaK JOKTPHHA O IOCTOSHHOM
CYBEpEHUTETE HaJ NPUPOJIHBIMH pecypcaMu. JlOKTpHHA IOCTOSIHHOTO CYBEpEHUTETa HaJ
IPUPOJHBIMM pecypcaMu Obl1a BOIUIOIIEHA B HAI[MOHAJIBHOM 3aKOHOJATENbCTBE. Takum
00pa3oM, KOHCTUTYLIMH U 3aKOHOAATENbCTBO 00 MHOCTPAHHBIX MHBECTULMSX BKIIOUMIN 3Ty
JNOKTpHHY. Tarke cTano BO3MOMKHBIM pa3pa00TaTh MHBECTHUIIMOHHBIE KOHTPAKThl, KOTOPbIE
obecrieynBany Obl NPUHUMAIOIIEMY TOCYAApCTBY OOJIBLIIMM KOHTPOJb HaJ IPOLECCOM
pa3paboTKu MUHEPATBHBIX PecypcoB. B pe3yibrate 3TOro pa3Butus COOBITHIA OBLIO MPU3HAHO,
YTO MPUHUMAIOIINE IOCYJapCTBa UMEIOT MPaBO KOHTPOJIMPOBATH CBOM IPUPOJHBIE PECYPCHI.
Taxum 00pa3zom, MEKyHAPOIHbIE COTJIAIEHUSI, KOTOPbIE IIPEJOCTABUIN 3HAYUTENbHbBIE IIPaBa
MHBECTOpaM, BCTYNWIH B cuity B 1959 ropy.

B nenom 10 BeIpaOOTKM TEOPETHUUECKUX MPABOBBIX OCHOB MEXIYHApOJHOE MHBECTUIIMOHHOE
IIPaBO IPOIJIO ONpEAETICHHBINH 3Tan craHoBiIeHHUs. CaMble MepBbIe MOIMBITKH PEryJIMpPOBAHUS
MHOCTPaHHBIX MHBECTULMH ObliIa npeanpuHaTa Ha KoHpepeniuu OOH, koTopas cocrosiach B
I'aBane nocie Btopoit MupoBoil BoHHBL. Ha TOT MOMEHT BO3HHMKIA HEOOXOAMMOCTH B
BOCCTAHOBJICHMM HAHECEHHOro ymiepba, HaHeceHHoro BoiHOH. [lpecnmemyst menb
BOCCTAHOBJICHUSI W PEKOHCTPYKLMH, NPEANPUHSIN MOMNBITKY CO3/1aTh MeXayHapoaHyIo
Toprosyto opranuzauuto (MTO).

[Ipennaraemeiii 3akoH MTO B cooTBeTCTBUHM CO cTaTheil 12 COIEpPXKHUT MOJOXKEHUS O
MIPOBEJICHUN WHOCTPAHHBIX WHBECTUILIMH, KOTOpbIE BKJIIOYAIOT CIIOCOOHOCTH MPUHHUMAIOLIUX
roCyZlapCTB PETYJINPOBATh MHBECTHULMH. 1IpOTHB 3TOro mosiokeHus BBICTYNHMJIN HEKOTOPBIE
ctpaHbl, ocobeHHo CoenuHennble IlItatel Amepuku. Takue cTpaHbl yTBEp)KIaJId, YTO 3TO
MOJIOKEHHE MPOTUBOPEUUT JIMOEPATIbHBIM YKOHOMMUYECKHM MPHUHIUIAM U MEXAyHapOJIHOMY
nyOnuuHoMy npaBy. Onno3unus cnocodcrBoBana ynaaky MTO.

3arem BMecto MTO Bo3Hukio ['enepanbHoe cornamenue rno tapudam u toprosie (IFATT). [pu
stoM 'ATT He umeeT nNpsiMOro OTHOIIEHUS K MHOCTPAHHBIM UHBECTULIUSM, A JIMIb PETYIUPYET
COTJIALIEHUs] O B3aMMHOM CHIbKeHUHU TapugoB. bonee toro, nonoxenus I'ATT npumensitorcs
TOJIBKO B TOM Cly4ae, KOIJla MEXAYy TOCyAapCTBaMHU 3aKJIIOUEHO COIJIalleHHe, KOTOpoe
pEryIupyeT MeKIyHapOIHYIO0 TOPrOBIII0Z.

[Tocne ocBOOOXKIEHHS OT KOJIOHW3ALMHU B Hadane 60-X roJoB, OHU 3aXOTEIH KOHTPOIUPOBATH
CBOM pecypchl camocToaTenbHo. ClieoBaTeNbHO, MOCHE Yero BO3HUK KOH(MIMKT MEXIy

1 NcTopua nHBECTMUMOHHOrO NpaBga // HayuHas ctatba // 11 oktabpsa 20221 //

Cm. https://www.abyssinialaw.com/study-on-line/391-investment-law/7357-history-of-investment-law

2 CONYAHOB A.A. «npeabICTOpMA U NPeAnoCbIIKM CO34aHNA BCEMUPHOM TOProBoii opraHmnsaLumm, nocaeacTena
BcTynaeHusa Poccun B BTO, BnAHME Ha POCCUMCKMIA BusHec» // HayuHO-MHPOPMALMOHHbIN U3aaTenbCKuit
LEHTpP 1 peaakuma xypHana "AkTyanbHble Npob6aembl 'yMaHUTapPHbIX U eCTeCTBEHHbIX HayK" — 2013 - No6 — 182-
189.
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HMHTEpecaMu NIPUHUMAIOIIMX CTPaH U IPUHLUNIAMHA MEXIYHAPOIHOIO MIPaBa, ONPEACIIIOIUMUI

B3aMMOOTHOLICHMS MEKIy HHBECTOPAaMH U IPUHUMAIOIIMMH FOCYapCTBaMHU.

[TprunHON KOH(IMKTA MOCIYKUIO IUIaHBI [0 caMOpealn3alii HE3aBUCHUMBIX TOCYAapCTB 3a
CUET CBOUX NPUPOAHBIX pecypcoB. C Ipyroi CTOPOHBI, B HOpMaxX MEX/IyHapOJHOIO ITyOIIMYHOTO
IIpaBa, KacalolUXCsd MNPsIMbIX HHOCTPAaHHBIX  HMHBECTULMH, OTCYTCTBYET IIOIXOZ,
OpPHEHTUPOBAaHHBIN Ha pa3BuTHe. Cle0BaTENbHO, BO3HUK KOH(IMKT MEXIy HHTepecamu
IIPUHUMAOIIKX FOCYAApCTB U HOpMaMU MEXIyHapOJHOIO IpaBa Ha MecTax. Pa3BuBatomiuecs
CTpaHbl XOTEJIM HOPM MEXKIYHAPOJAHOTO MpaBa, KOTOPhIE CIIOCOOCTBOBANIM OBl X CTPEMIICHHIO
K Pa3BUTHIO ITyTeM pacipeeNeH s CIpaBeINBOI MPUOBLIH OT HHOCTPAHHBIX HHBECTHIIHIA.
Tem campIM, pa3BUBaIOLIMECS CTPAHbI HAYAIU BBICTYIIATh 38 BOCCTAHOBJIEHUE MEXIYHAPOIHOIO
nopsiika B cdepe PKOHOMHMKM TaKMM 00pa3oM, 4YTOObI YCKOPUTh SKOHOMHMYECKHH pOCT U
pa3ButHe. Takum 00pa3oM, pa3BHBAIOIIUECS CTpPaHbl BBICTYNAIOT 3a BOCCTAHOBJIEHUE
MEXIYHAapOJAHOTO SKOHOMUYECKOIO TOpsJIKa TakuM o00pa3oM, 4YTOObI YCKOPUTb HX
SKOHOMHUYECKHM pOCT M pa3ButHe. MM yaanoce momyduTs XapTUI0 SKOHOMHUYECKHMX IIpaB U
00sI3aHHOCTEH TOCYNapCTB, WCIONB3Yysl CBOC OONBIMHCTBO B Opranmszanuu OObeIMHEHHBIX
Hammit*. B cooTsercTBum ¢ 3Toii XapTueil ObLIO MOATBEPAkKIEHO MPAaBO BCEX TOCYAAPCTB,
peryimpoBarb, KOHTPOJIMPOBATh, SKCIPONPUUPOBATH M HALMOHAIM3UPOBATh HHOCTPAHHbBIE
nHBectuuu. TeM He MeHee, pPa3BUTbIE TOCYIApCTBA YTBEPKIAIHU, 4YTO PE3OJIIOLHUS
IPOTUBOPEYUT HOPMAM MEXKTyHapOJAHOI'O IIyOJUYHOro MpaBa 00 MHOCTPAHHBIX MHBECTULUSX.
OBoJIIOLUS  MEKIYHApOJHOTO HOPMOTBOpYECTBA B OOJIACTM MHOCTPAHHBIX HHBECTULUM
OTMEYEHA pacTyLIMM 3HAUYE€HUEM JBYCTOPOHHMX, PErMOHaJIbHBIX W MHOIOCTOPOHHHUX
COIJIALLIEHU, HAaPaBJICHHBIX Ha OOIIPEHUE HHOCTPaHHBIX UHBECTULIMH. [IpenmyiiecTBo Takux
JIOTOBOPEHHOCTEN 3aKJIIOYaeTcsl TaKkKe B TOM, 4YTO OHM OOECIEUMBAIOT CYIIECTBEHHBIE
CTaHJapThl B OTHOILIEHUU JIOMyCKa W pPEXKUMa HMHOCTPAHHBIX HHBECTUILUMH CO CTOPOHBI
MPUHUMAIOIINX TOCYJapCTB.

[TocpeanuuecTBO MEXIYy roCy1apCTBOM U HHBECTOPOM — 3TO MPOIIECC, B X0/1€ KOTOPOTO TPEThS
CTOpOHa (4acTo Ha3blBaeMasi MOCPEIHUKOM MM apOUTPOM) y4acTBYET B pa3pelleHUH CIIOpPOB
MEXJly THBECTOPAMH U IOCYIapCTBaMH, CBSI3aHHBIX C MHBECTULIMOHHBIMU CIETIKAMHU.

PaHbile OCHOBHBIM OpraHOM JJsi pa3pelieHHs TaKuX CIOpOB OblT  MexTyHapoJHBIN
O6aHkoBckui apoutpaxusiii cyn (IBA), ogHako B 1966 romy Obln coznan MexayHapoaHbIH
LEHTp TO pa3penieHni0 WHBECTUIUOHHBIX crnopoB (ICSID), KoTophlil cTaj OCHOBHBIM
MeXIyHApOIHBIM OPTaHOM TSl Pa3pelieH s HHBECTHIIMOHHBIX CIIOPOB®.

ICSID Obu1 co3man BeceMupHbIM GaHKOM U SIBIISIETCA 4YacThI0 MEXIyHApOJIHOTO IEHTpa IO
YPEryJIMPOBAHUIO HMHBECTUIIMOHHBIX CIIOPOB, KOTOPBIN HaxoauTces B Bammurrone, CILIA. ICSID

3 BTO v FATT: MpuHuMnuanbHas uctopua // HayuHas ctatea // ctp.11 //

Cm. chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://www.brookings.edu/wp-
content/uploads/2016/07/selfenforcingtrade_chapter.pdf

4 XapTva aKOHOMMYECKMX NpaB 1 obasaHHocTel rocyaapcts // NpuHaTta pesontoumelt 3281 (XXIX) FeHepanbHOiA
Accambneun OOH ot 12 aekabpsa 1974 roaa // Cm.
https://www.un.org/ru/documents/decl_conv/conventions/rights_and_duties.shtml

5 UcTopua MHBECTULMOHHOrO nNpasa // Hay4Hasa ctaTba // 11 oktabpa 2022 r //

Cm. https://www.abyssinialaw.com/study-on-line/391-investment-law/7357-history-of-investment-law
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MPEJOCTABIISCT PA3INYHbIE (POPMBI ATBTEPHATUBHOTO Pa3peLICHHUs CIIOPOB, BKIIIOUYAs apOUTPaK,

MOCPEIHNYECTBO U KOHCYJIbTAIUH.

Onuu u3 rnaBHbiX npeumyinectB ICSID 3akmrodaercss B TOM, YTO €ro PEIICHUs SIBIISIIOTCS
00s13aTeNTbHBIMU ISl TOCYJJAPCTB U HE MOTYT OBITh OTMEHEHbI HAIMOHAJIBHBIMH CyJamMH. DTO
o0ecrnieurBaeT HHBECTOPaM OOJIBIIIYIO YBEPEHHOCTD B 3alllUTE X IIPAaB U HHTEPECOB.

B wurore, mnocpemHWYECTBO MEXJIy TOCYAapCTBOM M HMHBECTOPOM SIBIISIETCS BaKHBIM
WHCTPYMEHTOM JJIs 3alUTHI IIPaB HHBECTOPOB U 00ECTICUCHUS CTAOUIFHOCTA WHBECTUITMOHHOM
cpenbl. ICSID npenocTaBiisieT HaIEKHBINA MEXaHU3M ISl Pa3peleHUs] HHBECTUIIMOHHBIX CIIOPOB
U SBISETCS OJHUM U3 KIIOYEBBIX HWHCTPYMEHTOB MEXIYHApOJHOTO TIpaBa B 0OJacTH
HHBECTULIUH.

B cooTBeTcTBUM € BBIIEH3I0KEHHBIM, HEOOXOIUMO OTMETUThH, YTO MOCPEIHUYECTBO MEXKITY
MHBECTOpPAaMU U TOCYJapCTBaMH PETYJIUPYETCs MEXKIyHApOAHBIM TIPaBOM, a TaKkKe
HallMOHAJIBHBIM 3aKOHOJATEIbCTBOM TOCYJApCTB-yUYaCTHUKOB. (OCHOBHBIE TEOPETUYECKHE
MIPABOBBIC OCHOBBI MTOCPETHUIECTBA MEXK Iy HHBECTOPAMH U TOCYIaPCTBAMH BKITFOYAIOT B CEOS:
1. Cornamenusi O 3aUIUTe W TOOIIPEHWHM HWHBECTULHUM. DTO MEXIYHAPOIHBIE TOTOBOPHI,
KOTOPBIE 3aKJIIOYAIOTCS MEX]y TOCyAapCTBaMU U TPEAyCMaTpUBAIOT MPABOBYIO 3alIUTy H
MOOIIPEHNE UHOCTPAHHBIX MHBECTUIIMU. Takue cormameHus: 0ObIYHO COAEPIKAT MOJIOKEHHUS O
3aIUTEe UHBECTOPOB, TAPAHTHIX MPAB COOCTBEHHOCTH, IPUHIIUIIAX HAIIMOHAIBHOTO OOpaIeHHs,
mpoLeaypax pa3peieHus crnopos U T.1I.

2. MexnayHapoaHbele apOUTpaxkHble Cyabl. B cioydyae BO3HHUKHOBEHHS CIIOPOB MEXKIY
WHBECTOPAMU U TOCYIapCTBaMH, CTOPOHBI MOTYT OOPAaTUTHCS B MEKIYHAPOIHbIE apOUTPaKHBIE
Cynbl. DTH CyJIbl pacCMaTpPUBAIOT CIOPHl Ha OCHOBE MEXIYHAPOAHOTO TpaBa M MOTYT
MPUHUMATDH 0053aTeIbHbIC PEIICHUS.

3. HamumonanpHOE€  3aKOHONIATENLCTBO. l[ocymapcTBa  Takke MOTYT  PEryJHpOBaTh
MOCPETHUYECTBO MEXKJy HWHBECTOpAaMH U TOCYJapCTBaMU Yepe3 CBOE HAIMOHAIHHOE
3aKOHO/IaTeNbCTBO. Hampumep, 3akoHBl 00 MHBECTUIIMSIX MOTYT MpeIycMaTpUBaTh TapaHTUU
MpaB COOCTBEHHOCTH, HAJIOTOBBIE JIbIOTHI, MPOIIEIYPHI pa3pelIeHUs CIIOPOB U T.1.

4. MexnyHapoasble ctannapThl. CylIeCTBYIOT TAK)K€ MEXIYHAPOJHbBIE CTaHJIAPThI, KOTOPHIE
PEryJaupyroT NOCPETHUYECTBO MEXAY UHBECTOpAMHU U rocynapctBamu. Hanpumep, CtanaapTbl
Y PEKOMEHJIAIlMU TI0 3alllUTe MpaB M CBOOOJ YeOBEKa MPU HIKOHOMHUUYECKUX M JAPYTUX BUAAX
nesTebHOCTH MexayHapoaubix kopnopanuii (UN Guiding Principles on Business and Human
Rights) cogeprkat pexkomeHaIu 110 3aIIUTe ITPaB UHBECTOPOB U COOJIIOICHUIO TIPaB YeIOBEKA.
B 1uenom, mpaBoBble OCHOBBI TOCPEIHUYECTBA MEXKIYy HWHBECTOPAMU M TOCYAapCTBaMH
OCHOBBIBAIOTCSI Ha MPHUHIIUIIAX 3aIIUTHI TTPaB WHBECTOPOB, MPO3PAYHOCTH, CIIPABEITUBOCTH U
YBaXEHUU TpaB YeJIOBEKa.

Ha npakTtuke 3adacTyro mpu peajlu3allid HWHBECTUIIMOHHBIX IPOEKTOB MOTYT BO3HHMKATh

pasHorIacugd (CHOpBI Hn HC 10 HOHI/IMaHI/IH) MCXKAY IroCya1apCTBOM U I/IHBeCTOpOMG.

6 NaHenbaH A.A. MexayHapoaHO-NpaBoBoOli MeXaHWU3M Ypery1mpoBaHna MHBECTULMOHHbIX CNopos // ArpapHoe
u 3emesibHoe npaso. — 2014 Ne4(112). — C.103-108.
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